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Abstract: This article aims at examining the concept of magasid al-shart ah of Islamic
jurisprudence in order to appreciate its contribution toward more comprehensive,
rational and realistic answers to contemporary financial issues and thereby to
increase the awareness of the magasid approach in structuring and developing
Islamic finance products. For this purpose, the authors examine the literal and
conceptual meaning of maqgasid al-shari ‘ah and scrutinise its position in Islamic
law. They also highlight the essential elements of magasid al-shar7 ‘ah and explain
how this approach may contribute to better solutions for various Islamic finance
issues and challenges.

Introduction

Islamic finance made its first appearance in the 1970s. Since its first inception,
Islamic finance has made a phenomenal progress and expanded beyond its traditional
markets to become a global phenomenon. The recent global financial crisis has
also brought Islamic finance into the limelight. Despite its alleged minimal impact
on Islamic finance, the crisis offered an opportunity for it to be introspected and
self-evaluated. This is inevitable to determine whether it can become a significant
alternative to the conventional system within the global financial market.

Accordingly, Islamic financial institutions must ensure that all of their transactions
are shart ‘ah-compliant, not only in their forms and legal technicalities but, more
importantly, in their economic substance, which should be premised on the objectives
outlined by the shart ‘ah, also known as magasid al-shari ‘ah. Indeed, the Islamic
banking system has the potential to become one of the promising sectors for realising
the noble objectives of the shari‘ah, as it resides within a financial trajectory
underpinned by the forces of shar? ‘ah injunctions. These shari ‘ah injunctions
interweave Islamic financial transactions with genuine concern for a just, fair, and
transparent society at the same time as prohibiting involvement in illegal activities
which are detrimental to social and environmental wellbeing.

*  Asyraf Wajdi Dusuki is the Head of Research Affairs, International Shari ‘ah Research Academy for
Islamic Finance (ISRA). Said Bouheraoua is a Senior Researcher at ISRA.
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This article aims at examining the concept of magasid al-shart ‘ah to appreciate
its contribution to more comprehensive, rational and realistic answers to various
contemporary financial issues. In particular the article suggests a framework based
on magqasid al-shart ‘ah to assist Islamic financial institutions (hereafter IFIs) in
making decisions on which courses to pursue and how much to commit to them.
The framework may also assist [FIs in managing more effectively and efficiently
the ever-emerging conflict of expectations from the part of diverse stakeholders.

The structure of this article is as follows. After delineating the fundamentals
of magqasid al-shari ‘ah and the concepts underpinning it, we then focus on the
implication of magasid al-shari‘ah for contemporary Islamic finance. This is
followed by a more detailed discussion of the ‘pyramid of maslahah’ as a framework
for managing diverse stakeholder expectations in terms of priorities and responsibili-
ties in Islamic banking operation. A brief conclusion is offered in the final section.

The Fundamentals of Magasid al-Shari ‘ah

Prior to any elaboration on the role of magasid al-shari ‘ah in addressing various
Islamic finance challenges, it is pertinent to define magasid al-shart ‘ah and introduce
its characteristics and categories. The following sections shall focus specifically on
delineating the concept.

Definition of Magqagid al-Shari ‘ah

Although Muslim scholars have agreed that the ultimate objective of magasid
al-shart‘ah is to serve the interests (jalb al-masalih) of all human beings and to
save them from harm (daf" al-mafasid),' they choose to define maqasid al-shari ‘ah
from a different perspective. Abti Hamid al-Ghazali (d. 1111) defined magasid by
stressing the shar ‘ah’s concern with safeguarding five objectives by stating that:

The very objective of the shari ‘ah is to promote the well-being of the people, which lies
in safeguarding their faith (din), their lives (nafs), their intellect (‘aql), their posterity
(nasl), and their wealth (mal). Whatever ensures the safeguarding of these five serves
public interest and is desirable, and whatever hurts them is against public interest and
its removal is desirable.?

Al-Shatibi (d. 1388), in defining magqasid al-shari ‘ah, emphasises the epistemologi-
cal (‘aqidah) dimension. According to him:

The primary goal of the sharT ‘ah is to free man from the grip of his own whims and fancies,
so that he may be the servant of Allah by choice, just as he is one without it.?

Ibn ‘Ashir (1973), on the other hand, defines magasid from a broader dimension.
He stated:
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The all-purpose principle (magsad ‘amm) of Islamic legislation is to preserve the social
order or the community and insure its healthy progress by promoting the well-being
and righteousness (salah) of the human being. The wellbeing and virtue of human beings
consist of the soundness of their intellects and the righteousness of their deeds, as well
as the goodness of the things of the world where they live that are put at their disposal.*

The uppermost objectives of the shari ‘ah rest within the concept of compassion
and guidance,’ that seeks to establish justice, eliminate prejudice and alleviate
hardship. ‘Allal al-Fast (d. 1974) stresses these elements in his definition, which
states:

The overall objective of Islamic Law is to populate and civilize the earth and preserve
the order of peaceful coexistence therein; to ensure the earth’s ongoing well-being and
usefulness through the piety of those who have been placed there as God’s vicegerents;
to ensure that people conduct themselves justly, with moral probity and with integrity
in thought and action, and that they reform that which needs reform on earth, tap its
resources, and plan for the good of all.®

By understanding these definitions, it promotes cooperation and mutual supports
within the family and society at large. This is manifested in the realisation of
maslahah (public interest) which the Islamic scholars have generally considered
to be the all-pervasive value and objective of the shari ‘ah and is to all intents and
purposes synonymous with compassion. Maslahah sometimes connotes the same
meaning as maqasid and the scholars have used the two terms almost interchange-
ably.” To further shed light on our discussion of the objectives of the shari ‘ah,
especially with regard to their application in the preservation of public interest, the
following section elaborates on the principles of maslahah, serving as an important
tool to uphold the shart ‘ah.

Principles of Magslahah (Consideration of Public Interest)

Maslahah® is a juristic device that has always been used in Islamic legal theory to
promote public benefit and prevent social evils or corruption. Al-Ghazali defines
maslahah as follows:

As for maslahah, it is essentially an expression for the acquisition of benefit or the repulsion
of injury or harm, but that is not what we mean by it, because acquisition of benefits and
the repulsion of harm represent human goals, that is, the welfare of humans through the
attainment of these goals. What we mean by maslahah, however, is the preservation of
the ends of the shari‘ah.®

Here al-Ghazali reinforces the importance of preservation of the ends of the shart ‘ah
or the objectives of the shart ‘ah (including the protection of faith, life, posterity,

ISLAM AND CIVILISATIONAL RENEWAL



FRAMEWORK OF MAQASID AL-SHART‘AH AND IMPLICATION FOR ISLAMIC FINANCE 319

intellect and wealth) as the fundamental meaning of maslahah. Following very closely
al-Ghazali’s taxonomy, al-Shatibi, in his book al-Muwafaqat, defines maslahah as
a principle which concerns the subsistence of human life, the completion of man’s
livelihood and the acquisition of what his emotional and intellectual qualities require
of him, in an absolute sense. Al-ShatibT has in fact singled out maslahah as being
the only overriding objective of the shari ‘ah which is broad enough to comprise all
measures that are deemed beneficial to people, including administration of justice
and ‘ibadah."

Characteristics of Magqasid al-Shart ‘ah

Magqasid al-shar? ‘ah has four main characteristics: The first is that they are the
basis of legislation, as legislation has to serve the interests of all human beings
(jalb al-masalih) and save them from harm (daf” al-mafasid). Scholars argued that
identification of this characteristic is based on an inductive reading (istiqra’) of the
texts of the Qur’an and the Sunnah. Tbn al-Qayyim (d. 1350) says:

The shari ‘ah is based on wisdom and achieving people’s welfare in this life and in the
hereafter. The shari ‘ah is all about justice, mercy, wisdom, and good. Thus, any ruling that
replaces justice with injustice, mercy with its opposite, common good with mischief, or
wisdom with nonsense, is a ruling that does not belong to the shari ‘ah even if it is claimed
to be so according to some interpretations.”

The second characteristic is that maqasid al-shari ‘ah is universal, aiming to serve
the interests of mankind and requiring the adherence of all human beings. This is
because it is the last revelation, applicable to the whole of mankind everywhere
on earth until the end of this world. The supporting evidence is so abundant in the
Qur’an and the Sunnah that it amounts to a thematic recurrence (tawdatur ma ‘nawt).
For example, Allah says, “Now [as for you, O Muhammad,] We have not sent you
except to mankind at large” (34:28); “Say [O Muhammad]: ‘O mankind, verily, I
am an apostle to all of you’ (7:158'%).

The third characteristic is that magasid al-shart ‘ah is inclusive (absolute). It
encompasses all human acts whether they are related to ‘ibadah (responsibilities
to God) or mu ‘amalah (responsibilities concerning with other human being). Imam
al-Shafi ‘1 (d. 820) stated in his al-Risalah that:

No misfortune will ever descend upon any of the followers of God’s religion for which
there is no guidance in the book of God to indicate the right way, for God, Blessed and
Most High, said: “A Book we have sent down to you that you may bring forth mankind
from darkness to light, by the permission of their Lord, to the path of the Almighty, the
Praiseworthy” [15:1-2] And He said: And we sent down to you the Book as a clarification
for everything and as a guidance and a mercy and good tidings to the Muslims” [16:89]."
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The fourth characteristic of magasid al-shari ‘ah is that they are definitive, i.e.
it has not been derived from one text or evidence, but from a multiplicity of texts
and different aspects of evidences. Clear indications of this characteristic can be
found in usizli maxims such as: “Acts are judged by intentions” and “Where there
is a definitive text, there is no room for interpretation”, as well as in figh? maxims
such as “[The right to] gain comes with responsibility [for loss]” and “Necessity
renders prohibited things permissible”.

Categories of Magqasid

The Islamic scholars have generally divided magasid al-shari ‘ah into two main
categories: general objectives (magasid ‘ammah) and specific objectives (magasid
khdssah). Ibn ‘Ashiir, in defining general objectives, stated that the general objectives

consist of the deeper meanings (ma ani) and inner aspects of wisdom (hikam) considered by
the Lawgiver (al-shari‘) in all the areas and circumstances of legislation (ahwal al-tashri);
they are such that they are not confined to a particular type of shari ‘ah command. Thus,
they include the general characteristics of the shari ‘ah, its all-purpose principles, and any
aim contemplated by the legislation. They also include certain meanings and notions that
are not present in every shari ‘ah command but in many of them.™

In wsial al-figh, on which Islamic jurisprudence is based, scholars such as
al-Shatibi further divide the general objectives or sometimes denote as maslahah
into three sub-categories: al-Shatib1 calls these the essentials (daririyyah), the
complementary (hajiyyah) and the embellishments (tahsiniyyah).' The categories
are briefly discussed below:

1. Daririyyah (necessities or essentials) is defined as interests of lives which people
essentially depend upon, comprising the five aforementioned objectives of the
shart ‘ah: religion (din); life (nafs), intellect ( ‘aql), posterity (nasl) and wealth
(mal). These are essentials serving as bases for the establishment of welfare in
this world and the hereafter. If they are ignored then coherence and order cannot
be established and fasad (chaos and disorder) shall prevail in this world, and
there will be obvious loss in the hereafter. Some scholars argued that though the
five darariyyat are essential for human welfare, necessities are not confined to
these five magasid, hence; they proposed additional daririyyat such as equality,
freedom and the protection of the environment.'®

2. Hajiyyah (need or complementary) are interests that supplement the essential
interests. It refers to interests whose neglect leads to hardship but not to total
disruption of the normal order of life. In other words, these interests, other
than the five essentials, are needed in order to alleviate hardship, so that life
may be free from distress and predicament. It also acts as provisions that aim
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at removing hardships and/or facilitating life. An example is seen in the sphere
of economic transaction where the shar ‘ah validated certain contracts such as
the salam sale and also that of lease and hire (ijarah) because of the people’s
need for them, notwithstanding a certain anomaly that is attendant in both.!”

3. Tahsiniyyah (embellishments). The embellishments refer to interests whose
realisation leads to refinement and perfection in the customs and conduct of
people at all levels of achievement. For example, the shari ‘ah encourages
charity to those in need beyond the level of the obligatory zakah. In customary
matters and relations among people, the shari ‘ah encourages gentleness, pleasant
speech and manner, and fair dealing. Other examples include permission to use
beautiful, comfortable things; to eat delicious food; to wear fine clothing and
so on.'®

With regard to the relationship between daririyyah, hajiyyah, and tahsiniyyah,
al-Shatibi and other scholars stressed the following:

* Daririyyah are fundamental to hajiyyah and tahsiniyyah.

* Deficiency in darariyyah brings deficiency to hajiyyah and tahsiniyyah in an
immutable manner.

» Deficiency in hajiyyah and tahsiniyyah does not necessarily affect daririyyah.

* An absolute deficiency in hdajiyyah and tahsiniyyah may bring deficiency to
some extent in daririyyah.

» To keep up hajiyyah and tahsiniyyah for the proper maintenance of daririyyah
is desirable.

The second category of magqdsid is the specific objectives of Islamic legislation
(al-magqasid al-khassah), where the area of concern is a specific discipline, such
as Islamic transactions or family law or private conduct. Ibn ‘Ashiir states that the
specific objectives:

consist of the methods (kayfiyyat) intended by the Lawgiver for realising the useful
purposes of human beings or preserving their public interests related to their private
conduct. The aim here is to prevent people’s pursuit of their personal interests from
leading to the undermining of their established public interests, owing to carelessness,
whimsical errors, and vain desires.”

Notwithstanding the demarcation made by the scholars between general and
specific objectives, the two remain inter-related. In fact there is much overlapping
and integration between general and specific objectives of the shari‘ah. Hence, to
treat any of the objectives as discrete would be rather naive. Both categories thereby
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serve as a main framework governing human lives in this world to achieve ultimate
happiness in the hereafter.

Maqasid al-Shari ‘ah and Islamic Finance

The preceding sections have briefly explained the fundamentals and concepts
underpinning magqasid al-shari ‘ah. The next focus is to evaluate the implication
of maqasid al-shari‘ah for contemporary Islamic finance. As a shar? ‘ah-oriented
business entity, the Islamic bank is vigorously expected to be guided by the
objectives of the shari ‘ah. There are at least two reasons for establishing the right
objectives for any IFI. First, the objectives will be used by the management or
policy makers of the IFI in the process of formulating corporate objectives and
policies. Secondly, these objectives serve as indicators as to whether the particular
IFI is upholding true Islamic principles. Indeed, one of the biggest challenges to
IFIs today is to come up with products and services that are shar? ‘ah-compliant or
legitimate from an Islamic viewpoint without undermining the business concerns
of being competitive, profitable, and viable in the long run.*

Essentially, maqgdasid al-shari‘ah in Islamic finance fall in general under the
second category of magqasid, namely: specific objectives (al-magqasid al-khassah), as
they deal with specific disciplines. However the general objectives are also relevant
and directly related as Islamic finance aims at preserving one of the daruriyyat
(necessities) namely: the preservation of wealth (hifz al-mal), which is inter-related
with other daruriyyat, especially the preservation of religion (din). Therefore, it
is necessary to examine the objective of wealth preservation as well as general
objectives of Islamic finance as a whole.

Preservation of Wealth (Hifz al-Mal)

It is an established fact among Islamic scholars that the preservation of wealth is
one of the fundamental and universal principles of the shari ‘ah, falling under the
darariyyah category. Naturally, the shari ‘ah whose aim is to preserve and promote
the human social order could also have high regards to economic wealth. There are
many qur’anic verses and Prophetic Traditions evidencing that property and wealth
have an important status and position in the shari ‘ah. In fact Islamic Law introduces
many rulings aimed at realising the preservation of wealth in both material and
socio-psychological dimensions. Muslim jurists asserted that preservation of wealth
is to be achieved through at least five main dimensions.?! These dimensions include:

1. Preservation of wealth through the protection of ownership.
2. Preservation of wealth through acquisition and development.

3. Preservation of wealth from damage.

ISLAM AND CIVILISATIONAL RENEWAL



FRAMEWORK OF MAQASID AL-SHART‘AH AND IMPLICATION FOR ISLAMIC FINANCE 323

4. Preservation of wealth through its circulation.
5. Preservation of wealth through its value protection.

Since the above dimensions are integral to the Islamic finance as enshrined by
the shari ‘ah, the following further elaborates each of the above dimensions.

1. The Preservation of Wealth through the Protection of Ownership

The first important dimension for wealth preservation is protection of ownership.
Indeed, ownership through exclusive possession has been one of the basic principles
of human civilisation that humans would strive to obtain their needs for securing
sustenance and safety. Islam therefore recognises the natural desire of mankind to
own good things by outlining clear parameters on how to own, use and protect it
through balanced and fair legislation. Allah affirms this in the Qur’an:

Fair in the eyes of men is the love of things they covet: women and sons; heaped-up
hoards of gold and silver [...]. (3:14)

Ownership means people’s ability in the eyes of the shart ‘ah to utilise something
(‘ayn) or a benefit (manfa ‘ah) by making use of it directly, by exchanging it, or by
giving it freely to someone else, thus excluding all obviated disposition. According
to Ibn ‘Ashiir, the sharT ‘ah has identified the following factors as the only means
to acquire ownership (tamalluk):

(a) Exclusive possession of something to which no one else has the right, such as
cultivating barren land.

(b) Working on a piece of land with its proprietor, such as mugharasah.*

(¢) Exchanging two counter-values ( iwad) in such sales, and transferring an item
from its owner to someone else, such as donation and inheritance.

Since ownership is recognised in Islam, its protection therefore is inevitable. Allah
said: “And do not eat up your property among yourselves for vanities” (Qur’an
2:188). In order to achieve the purpose of protecting ownership, contracts relating
to the various kinds of dealings have been instituted to regulate the transfer of
financial rights (hugqiiq maliyyah), whether in exchange of something else or gratis.
These contracts have been considered binding because of their formulae, that is, the
statements indicating the mutual consent of contracting parties. Certain conditions
are required in them for the benefits of both parties. Once a contract has satisfied
those conditions, it is valid and produces its legal effect, for the rule is that a contract
is binding owing to the existence of its formula. The relevant sadith corresponding
to this is: “Muslims are bound by their conditions, except a condition that makes
the lawful unlawful and the unlawful lawful.”?
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It is equally the duty of everyone to respect ownership of one’s property, for
which reason the shari ‘ah has prescribed compensation for damage to property
simply by assessing the damage, regardless whether or not it was intended, for
intention has no effect in such situation.* In other words, no property should be
taken from its owner without his consent and fair compensation should be given
for any utilisation of one’s property.

2. Preservation of Wealth through Acquisition and Development

Another dimension which is connected to protection of ownership is preservation of
wealth through acquisition and development. In fact acquisition and development
of wealth have been considered the basis of ownership and property right in Islam
and human beings saw that their efforts gave them exclusive right to whatever they
could possess as a result. Thus, the Prophet is reported to have said: “If anyone
revives a dead land, it belongs to him, and the unjust root has no rights.”*

Furthermore, the scholars argued that if wealth preservation is a higher objective
of Islamic law, then its acquisition should take precedence over its preservation.
There are many qur’anic verses and ahadith which certify this, such as “And when
the prayer is finished, then you may disperse through the land and seek of the
bounty of Allah [...]” (Qur’an 62:10). The Prophet, with regard to the essence of
this meaning, said: “How fine is rightly acquired wealth in the possession of an
upright man” (Ahmad b. Hanbal, Musnad). He also said: “There is no Muslim who
plants a seedling or sows a crop, and then an animal or person eats from it, except
that it is (recorded) for him as a charity” (al-Bukhari, Sahih).

Another related aspect of acquisition is development. In fact development and
augmentation are connected to asset acquisition. This is particularly true especially
if one understands the philosophy behind the imposition of zaka@h on economic
property, which is also the third pillar of Islam. The requirement for Muslims to pay
zakah implies the need to develop wealth, for example through investment ensuring
an asset to continuously grow and not to deplete. A hadith that corresponds to this:
“Verily, whoever has charge over an orphan with wealth then let him invest it. He
should not leave it to be consumed by zakah” (al-Daraqutni and al-Bayhaq).

3. Preservation of Wealth from Damage

As much as the shart ‘ah takes full account of people’s right to acquire, use and
enjoy their property and the corresponding benefits, it also emphasises the need
to preserve the property from being damaged and exposed to any form of harm.
The preservation of wealth from damage can be looked at from two dimensions:
protecting wealth from risk which can cause harm to it; and preventing wealth from
damage through its harmful purposes. That is why rules governing the validity
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and validation of contracts and the fulfilment of stipulations have been profoundly
instituted in Islamic law.?

The concept of protection of wealth and property from risk can be seen in the
Qur’an; for instance, the longest verse in the Qur’an — 2:282 — clearly directs
Muslims to record debts and business dealings and to take witnesses. This prevents
the possibility of a party denying what took place, which could lead to a loss of
capital. If the dealing takes place during a journey, Allah allows collateral to be
taken for the debt, if no record is taken. Such actions are suggested by Allah so that
the debtor or business person will become aware and responsible in fulfilling their
respective obligations. It is therefore understood that trust of the other party is not
sufficient, but steps must be taken to avoid fraudulence and unreasonable losses.
This concept is further strengthened by another clear command of Allah: “Spend
in the cause of Allah; do not contribute to your destruction with your own hands,
but do good, for Allah loves those who do good” (2:195).

In the all the above verses, Allah directed humans not to expose their wealth to
the danger of destruction. Such a situation can also occur in business and investment
matters, whereby a major risk, if not managed properly, can bring about catastrophic
damages that may paralyse a nation’s economy and disrupt the lives of the general
public. Therefore, handling a danger or risk efficiently is important for avoiding
harm and for the sake of the society. The qur’anic verses above make it clear that
risk management is important and that strategic actions must be taken to handle
risk efficiently and promptly.

4. The Preservation of Wealth through its Circulation (rawdj)

Facilitating the circulation of wealth constitutes an important objective of the
shart ‘ah. In the shart ‘ah, circulation here means the transfer of wealth in the
community among as many hands as possible without causing any harm to those
who have acquired it lawfully.?” The Qur’an has clearly indicated the need to prevent
wealth from remaining in the hands of one person or just moving from one specific
person to another:

Whatever [spoils taken] from the people of those villages God has turned over to His
Apostle - [all of it] belongs to God and the Apostle, the near of kin [of deceased believers],
the orphans, the needy, and the wayfarer, so that it may not be [a benefit] going round
and round among such of you as may [already] be rich. (59:7)

This is also found in the hadith of the Prophet in which he stated: “Whoever
monopolises a commodity with the intention of overcharging Muslims is a
wrongdoer” (Ahmad b. Hanbal, Musnad).

Indeed, circulation of wealth is a very important element of wealth preservation
in Islamic law. It guarantees a balanced and harmonious society and sustainable
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economic development. In order to achieve this, the shari ‘ah establishes a formula
that balances between personal natural desire for ownership and fair access of
the whole society to a reasonable portion of wealth. This formula can be looked
at on two levels: during the life of its owner and after the owner’s death.?® The
measures include:

* Prescribing financial measures, such as zakah, zakat al-fitr, kaffarah, to
maintain a balanced society and provide a continuous source of income for
its lower class.

* Promoting and rewarding charitable acts such as wagqf, hibah, hadiyyah,
wasiyyah etc. to ensure a healthy circulation of wealth.

+ Shifting lending to voluntary sectors, as an act of charity rather than for
business.

* Promoting investments and prohibiting hoarding of wealth.

+ Prohibiting all types of manipulations or monopolisation that channel wealth
to a small segment of wealthy people at the expense of the majority.

Another important means of circulation of wealth is facilitating transactions as
much as possible by highlighting their benefits over the minor harm that they might
cause. For this reason, the shar7 ‘ah does not require for the validity of sale contracts
that the two counter-values ( iwadayn) be available at the same time, such as in the
case of deferred payment sale for which the price as a counter-value to the goods
may be postponed to be paid at a certain point in future.

5. The Preservation of Wealth through its Value Protection

The emphasis on wealth circulation entails the requirement to protect and preserve
its value. Indeed Islamic law put high concerns with the preservation of wealth by
protecting its value and natural movement of commodity pricing. Allah affirms
this in the Qur’an: “And do not withhold from the people the things that are their
due” (7:85).

In the verse, the word bakhs has a literal meaning of undervaluing or deceiving
or trickery in adding to or reducing from the measurement. As a case in point Islam
considers money as a medium of measurement rather than a commodity. Hence
specific ruling is prescribed upon money transaction as widely discussed by Muslim
jurists under kitab as-sarf, which denotes exchange of gold and silver (currency
exchange). On the other hand commodity exchange is governed under different
rules and regulation as discussed in Islamic jurisprudence under the topic of kitab
al-buyii ‘, which denotes exchange of commodity.

The following hadith perhaps explains best the importance of preservation of
wealth through its value protection:
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The Prophet appointed a man as governor of Khaybar, who [later] presented him with
an excellent type of dates (janib). The Prophet asked, “Are all the dates of Khaybar like
this?” He replied, “[No, but] we barter one sa ?° of this (excellent type) for two sa* of
ours, or two sa ‘of it for three of ours.” Allah’s Apostle said, “Do not do that (as it is a kind
of usury); rather, sell the mixed dates (of inferior quality) for money, and then buy the
excellent dates with that money.*®

In the above hadith, the Prophet impliedly indicated the need to allow market force
to determine the actual value of the dates. This would ensure fair determination
of the commodity’s price which might be a subject of manipulation and deception
due to information asymmetry.

Moreover, the issue of value protection also entails the prohibition of any form
of devaluing or overpricing of commodity. Thus, the Prophet prohibited people
from buying goods from caravans before they reach the market (talaqqi al-rukban)
and also prohibited najash, which means bidding without real intent of purchase,
simply to increase the price.

The Application of Magasid al-Shari ‘ah in Islamic Finance

Given the prime importance of the shari ‘ah in Islamic finance, the Islamic financial
institution therefore assumes a more vital role than its conventional counterpart. The
understanding of the magqdasid al-shari‘ah requires IFIs to submit to the shari ‘ah
by committing them to every contractual obligation and leading their operation in
accordance with high virtue and moral consciousness as stipulated by the shart ‘ah.
For example, while an individual’s rights in acquiring properties (property rights) are
protected, these rights are governed by rules and ethical codes designed to protect
the rights of society.*! As such, an Islamic financial institution is not expected to
conduct its economic, social and other worldly activities as a self-centred utility
maximiser economic agent, as idealised in neoclassical economics; rather the firm
is expected to balance between the rights and responsibilities of the individual and
those of society.*?

Essentially, the philosophy of the Islamic financial institution can be fully
understood in the context of the overall objectives of the Islamic economic system
as enshrined in the magasid al-shari ‘ah.*® Many prominent Islamic economists, like
Chapra, Ahmad, Siddiqui, and Naqvi, have asserted that Islamic banking is a subset
of the overall Islamic economic system that strives for a just, fair and balanced
society as envisioned and deeply inscribed in magasid al-shari ‘ah. Accordingly,
the many prohibitions (e.g. interest, gambling, excessive risks, etc.) are to provide
a level playing field to protect the interests and benefits of all parties involved in
market transactions and to promote social harmony.*
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It is now commonly acknowledged that the consequences of lack of ethics and
low morality are not only financial, but also social, environmental and essentially
human damages. The recent financial crisis attested the fact that deceit and infectious
greed corrupted the financial markets. Consequently, the crisis has brought IFI into
the limelight as a possible and viable alternative. The crisis had a limited impact
on Islamic finance, although it did not emerge totally unscathed. Nevertheless IFI
faces considerable challenges in responding to the various expectations which
will determine whether it becomes a significant alternative to its conventional
counterpart. IFI should therefore leverage on its robust foundation and underlying
principles, deeply rooted in the teachings of the shari ‘ah and as enshrined by its
higher objectives or magasid al-shart ‘ah.

Essentially, the principles of magasid al-shari‘ah and maslahah (protection of
public interests) by implication reflect how Islam stresses the importance of taking
into account public interests rather than merely individual interests. It also provides a
framework for decision making and a mechanism for adapting to change, especially
for Islamic financial institutions that are supposed to commit to shar? ‘ah principles.
Perhaps the principles of magqasid and masalih can further contribute in delineating
the role of IFI in terms of their responsibilities. They offer guidelines for moral
judgement on the part of managers and other stakeholders, particularly in solving
conflicts that may arise when pursuing various financial and operational issues.

The ‘Pyramid of Maslahah’

To shed light on our discussion of the application of the principles of magasid
and maslahah, this article depicts the principles of maslahah in a pyramid form,
illustrated in Figure 1.

The pyramid of maslahah functions as a framework and general guideline to
an ethical filter mechanism by providing three levels of judgements to be used by
managers to resolve ethical conflicts which inadvertently emerge while engaging
in various financial programmes and initiatives.> The three levels also reflect the
different degrees of importance in terms of fulfilment of responsibility. The bottom
level, which is represented by the essentials (daririyyah), constitutes the most
fundamental responsibility to be fulfilled as compared to the other two categories,
namely the complementary (hajiyyah) and the embellishments (tahsiniyyah).

Therefore, as the pyramid moves upwards, the degree of decision making will be
less fundamental, albeit more virtuous, so as to attain the perfection and well-being
of society.*® According to Islamic scholars, the existence of the complementary
(hajiyyah) and the embellishments (tahsiniyyah) depends upon the primary
purposes underlying the essentials (protecting and preserving the five objectives
of the shart ‘ah — faith, life, intellect, posterity, and wealth). The two categories are
structurally subservient and substantively complementary to the daririyyah, to the
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Tahsiniyyah

Hajiyyah

Figure I The ‘Pyramid of Maslahah’

extent that any violation affecting the latter produces far-reaching consequences.
On the other hand, any damage affecting tahsiniyyah or hajiyyah will result in only
minor disturbance in the daririyyah. Hence, it is essential to preserve the three
categories in their order of importance; that is to say, beginning with the daririyyah
and ending with the tahsiniyyah.

The three levels of the pyramid of maslahah are not mutually exclusive in the
sense that all levels are inter-related and mutually dependent. The arrows pointing
upwards and downwards along the pyramid of maslahah reveal the flexibility and
mechanism of change in the decision making in the sense that any element which
comprises one level of maslahah may be elevated upward or pushed downward
depending on the different circumstances concerning the public at large. However,
it should be noted that the flexibility posed by the principles of maslahah is confined
within the framework of the shar? ‘ah but not vice versa.’’

This reflects the dynamism of the pyramid of maslahah in assisting decision-
making processes within different contexts, time and space.®® If, for instance the
circumstances change, inviting firms to respond and consequently reconsider
their roles within society, this will necessitate them to re-align all their business
institutions (such as mission, vision, policy deployment, decision-making, reporting,
corporate affairs, etc.) to the new maslahah so long as it does not contradict the
principles outlined by the shart ‘ah.
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To further enlighten our argument on the pyramid of maslahah, particularly on
how it can be applied to Islamic financial endeavours, we shall analyse the different
levels of decision-making processes based on each principle of maslahah.

At the first level, within the scope of the essentials, managers are expected to strive
for the preservation and protection of the essential needs (religion, life, intellect,
posterity and property) of their stakeholders and public interests in general. For
example, banks must always confine their business operations to those that safeguard
the values of religion, life, intellect, posterity and property. Accordingly, Islamic
banks have a religious, moral and social responsibility to avoid engaging themselves
to any business activities, although there may be higher profits, which may cause
disruption and chaos to society.? Examples include business activities which can
endanger the lives and disruption of people’s intellect as a result of environmental
degradation, and the manufacturing of illicit drugs for public consumption.

As soon as the scope within the essentials has been fulfilled, the corporations may
strive for the second level, the complementary (2ajiyyah) which is deemed beneficial
to remove difficulties, even though it may not pose a threat to the very survival of
normal order.*” For example Islamic banks that have fulfilled their essentials level
should further extend their responsibilities. In this instance, the essential needs of
employees such as fair pay and a safe workplace can be further extended to include
continuous training and enhancing human quality programmes. The latter is not
really essential in the sense that if managers neglect this kind of commitment, it will
not pose severe harm to the employees. However, if the managers assume such a
responsibility it is a fulfilment of the complementary interest that will advance the
intellectual well-being (knowledge and skills) of the workers. In some cases, such
effort can sometimes be considered as the essentials (maslahah darariyyah). For
example, Islamic banking institutions need to provide adequate shari ‘ah training
to their employees concerning the Islamic financial instruments offered, so as to
protect the interest of faith.

The top level in the pyramid of maslahah is the principle of embellishments
(tahsiniyyah). Within the ambit of the embellishments, the Islamic firms are expected
to discharge their social responsibilities by engaging in activities or programmes that
may lead to improvements and attainments of perfections of public life conditions.
Involving in charity or giving donations to the poor and needy; offering interest-free
loans, providing scholarships to the less fortunate students and providing sufficient,
correct and clear information or advertisement regarding products offered to
customers are some of the examples of Islamic banking commitment with respect
to achieving the embellishments for society.

On the whole, the pyramid of maslahah implies the need for Islamic financial
institutions to engage and manage their businesses and activities according to
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priorities. These priorities evolved from a deep understanding of the objectives of
the shari ah such that preservation of interests (maslahah) is dealt with according
to the different levels of importance and severity of consequences. For example,
one must not focus on attaining embellishments while jeopardising the essentials.
Similarly, one must not be obsessed with the attainment of benefits to the extent of
creating harm or inflicting injury to others. The discussion of the harm prevention
principle, which is pertinent to our discussion of implications of maslahah to Islamic
Finance, is further elaborated in the following section.

The Principle of Harm Prevention in Islam

The concept of maslahah entails the understanding of the Islamic principle of harm
prevention. Essentially, the principle states that while engaging in economic and
business activities, a firm is prohibited from inflicting injury or causing grief to
others.*! Generally, there are two major shari ‘ah axioms imbued in the principle
of harm prevention. One is the removal of hardship (raf” al-haraj) and the other is
prevention of harm (daf" al-darar). This concept occupies a central position in the
framework of protection of social interest as enshrined in the principles of maslahah,
particularly in averting social harm. As such, a discussion of application of maqasid
to Islamic finance will be futile if such an important framework is undermined.*

This principle is based on an authentic hadith narrated by Ibn Majah and
al-Daruqutni and others on the authority of Sa‘d b. Malik al-Khudri, who mentioned
that the Messenger of Allah said: “There should be neither harming nor reciprocating
harm” (Ahmad b. Hanbal, Musnad, and Ibn Majah, Sunan). Islamic scholars broadly
classify harm or damage into two types: the first type is the harm or damage which
occurs as a result of a deliberate action by a person upon parties or entities (e.g.
environment). The second type is an action by a person with a solemn intention and
permissible by the shari ‘ah; albeit in good faith, his action may directly or indirectly
cause harm to other parties. While the former is strictly prohibited or haram, the
latter has to be examined in varying degrees and in various contexts to determine
whether the action is permissible or otherwise.*

The study on the principle of harm prevention together with the concept of
maslahah has been a subject of wide discussion in the field of Islamic jurisprudence.
A number of Islamic legal maxims were derived from this. For the purpose of this
study, we simplify the discussion by providing a summary of Islamic maxims
which derived from the concept of harm prevention. Table 1 summarises some of
the most important Islamic legal maxims which are relevant and significant to our
discussion on Islamic financial operation. Examples of their application to various
Islamic finance operational related issues are also provided in the corresponding
column to further illuminate our understanding of the maxims.
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Table I The Framework of Harm Prevention in Islam

Islamic Maxim

Description

Examples of Application

Harm is repelled
as far as
possible.

Harm is put to
an end.

No injury to be
inflicted when
lifting an injury.

Severe damage
is avoided by a
lighter damage.

To repel a public
harm a private
damage is
preferred.

The repealing of
harm is preferred
to the attainment
of benefits.

Any potential harm to the society
has to be prevented as much as
possible. This resembles the proverb
‘prevention is better than cure’. It

is easier to prevent something from
happening rather than treating it
when it has already happened.

Any harm must be stopped or abol-
ished. It is obligatory to remove the
harm and try to rectify the damage.

In an attempt to remove harm or
damage, it must not invoke another
type of harm either in the same
degree of harm or worse.

If harm or damage is unavoidable,
the strategy is to choose a lighter
damage. Another similar maxim
is that the smaller of two harms is
chosen.

One has to succumb to the damage
which is private in nature in order to
prevent social harm. In other words,
a firm’s operation should be biased in
favour of society if two harmful acts
are conflicting.

If there is a conflict between harm
and benefit, it is obligatory to repeal
or lift the harm first even if by so
doing it will remove the benefits.
This is because harm can easily
spread and cause severe damage, and
hence priority ought to be given to
the aversion of harm over attaining
benefits.

Islamic banks must not become involved
in any activities that may in the long-

run cause harm to society. For example,
becoming involved in speculative trading
activities which are not linked to the real
economic activities such as the derivatives
market.

If an Islamic bank identifies any shari ‘ah
violation in its activities, immediate action
must be taken to rectify the transaction.
Corrective measures must be put in place
to ensure such an event may not recur in
future.

In managing risk banks must not use
conventional risk management tools which
can invoke higher risk such as using
derivatives or securitisation techniques
like Credit-Default Swaps (CDS) and
Mortgage-Backed Securities (MBS),
which are proven to have detrimental
effects on society in the long-run.

In the event where an Islamic bank has no
other option except to use a controversial
contract like tawarrug in managing its
liquidity, it may do so because the damage
of a collapsed bank due to liquidity crisis
is more severe and can be disastrous to the
whole financial system.

Avoiding of financing companies that
manufacture illicit drugs or activities
detrimental to public consumption is
deemed necessary even at the expense of
undermining individual profits.

A debt-based instrument like murabahah,
given its legal and valid contract from
the shari‘ah viewpoint, its extensive use
accentuates inequality and exposes one
to a wide-array of risk as it redistributes
wealth in favour of suppliers of capital,
irrespective of actual productivity of the
finance supplied. Hence, it should be
minimised and eventually averted.
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Conclusion and Recommendations

This article offers instructive discussion on the framework of magasid al-shart ‘ah
and its implication to the contemporary discourse on the shari ‘ah-based finance. It
has been made explicit in our discussion that

+ Islamic finance as an institution grounded on the ethical and moral framework
of Islamic law assumes a distinctive role in the society.

Furthermore, the framework of maqasid al-shart ‘ah also implies that

» Islamic financial institutions’ characteristics are shaped by the higher
objectives of Islamic law emphasising overall social and economic good
and not infectious greed and individualism.

Thus Islamic finance is much more than just refraining from charging interest
and conforming to the legal technicalities and requirements on offering Islamic
financial products. It is a holistic system which aims at contributing to the fulfilment
of the socio-economic objectives and the creation of a just society. In the process
of conducting business, Islamic financial institutions seek to bring about a lasting
balance between earning and spending in order to achieve betterment for the whole
community. This has been manifested as a higher objective of Islamic finance which
is deeply inscribed in the magasid al-shari ‘ah. The message of Islamic finance is
therefore very clear in that:

* Earning profits is commendable as long as it conforms to the principles of
fairness and justice, as deeply inscribed in the shart ‘ah.

* Furthermore, Islamic guidance enshrined by its principle of justice brings
about a balance between the rights of individuals and their duties and respon-
sibilities towards others, and between self-interest and altruistic values.

With respect to managing diverse expectations and interests, the shari ‘ah provides
a framework for managers to resolve problems arising from the potential conflicting
responsibilities towards the various stakeholders. In particular, the pyramid of
maslahah, together with the concept of harm prevention, which we have previously
described, serve as a viable and effective model to devise a decision framework
for making any trade-offs between the interests of various stakeholders. Therefore,
both the pyramid of maslahah and the harm prevention principle can contribute
towards the establishment of guidelines for decision making in managing Islamic
financial institutions. They also serve as viable models to devise principles for
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making trade-offs between the interests of diverse stakeholders. The framework
also allows the managers to weigh and balance the interests at stake so that the
various business objectives can be realised without causing harm or inflicting injury
to any party.
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